APPROVAL OF PRETREATMENT LEGAL AUTHORI Tl ES

PURPOSE

This docunent is intended to clarify EPA s requirenents for
subm ssion of pretreatnent |egal authorities as part of the process
of obtaining approval of a POTWpretreatnment programor of a |egal
authority nodification in Pennsyl vani a.

GENERAL

All POTW required to inplenent a pretreatnent program nust
have legal authority as described in 40 CF.R 403.8(f)(1) to
enforce the requirenents of the program As stated in that
regulation, the authority may be contained in a statute, ordinance,
or series of contracts or joint powers agreenents which the POTWi s
authorized to enact, enter into or inplenent, and which are
authorized by State law. At a mninmum the |egal authority nust
enabl e the POTWt ol

1) deny or condition new or increased contributions of
pollutants to the POTW (403.8(f)(1)(i)).

2) require conpliance wth applicable pretreatnent standards
and requirenments (403.8(f)(1)(ii)).

3) control users through permts, orders, or simlar neans to
ensure conpliance wth applicable standards and requirenents
(403.8(f) (1) (iii)).

4) require the devel opment of a conpliance schedule by users
(403.8(f) (1) (iv)(A).

5) require the subm ssion of all notices and self-nonitoring
reports (403.8(f)(1)(iv)(B)).

6) carry out all inspection, surveillance and nonitoring
procedures necessary to determ ne conpliance or nonconpliance
by users (403.8(f)(1)(v)).

7) obtain remedies for nonconpliance by users including the
authority to seek injunctive relief and seek or assess
penalties of at |east $1000 per day for each violation
(403.8(f)(1)(vi)).

The I egal requirenents listed below are not a conplete
statenent of the requirenents of the federal Pretreatnent
Regul ations. Please refer to 40 CFR 403.8 for conplete details.



8) comply with confidentiality requi rements
(403.8(f) (1) (vii)).

In order to neet the legal authority requirenments of the
pretreatnment regul ations, the POIW nust be able to create and
enforce the requirenments outlined above throughout the entire
service area (including the "POTW municipality" and all other
muni ci palities served by the treatnent plant).

PUBLI CLY OMED TREATMENT WORKS PENALTY LAW

The Pennsylvania Publicly Omed Treatnent Wrks Penalty Law
35 P.S. 752.1 et seq (Penalty Law) provides essentially two grants
of authority. The statute provides a grant of authority to seek
injunctive relief to gain conpliance with pretreatnent standards,
but only upon the occurrence of one of four specified conditions,
or where a court determnes that "other enforcenent procedures
woul d not be adequate"” (35 P.S. 752.5(a)). Those conditions are:
) where a discharge presents an imm nent danger or substanti al
harmto the POTWor the public; 11) where a discharge presents an
i mm nent or substantial endangerment to the POTW 111) where the
di scharge causes the POTWto violate its discharge permt; and 1V)
where the industrial user has shown a |ack of ability or intention
to conply with a pretreatnment standard. While the Penalty Law
provi des useful powers to POTW to address these serious events, it
does not provide a general authority to a POTW to enforce the
requirements of 40 C.F.R section 403.8(f) listed above. The
i njunctive enforcenment powers granted by the Penalty Law, while
limted, are available to POITW for use wth industrial users
t hroughout the entire service area.

The second grant of authority regards penalties. Prior to the
Penalty Law, mnunicipalities and nunicipal authorities may not have
been able to conply with the regulatory requirenment for penalty
authority to seek penalties of $1000 per day for each violations.
The Penalty Law provides that POTW which were previously limted
in their penalty authority may now assess penalties of $25,000 per
day per violation. However, the Penalty Law "shall not be
construed to nodify jurisdiction or procedures for the assessnent
or collection of fines and penalties by nmunicipalities or publicly
owned treatnment works" (35 P.S. 752.6(b)). Therefore, if the POTW
did not previously have jurisdiction to inpose penalties, the
Penalty Law does not grant jurisdiction.

REQUI RED LEGAL AUTHORI TY DOCUVENTATI ON

It is the POTWs responsibility to denonstrate that it has
adequate legal authority to inplenent the program throughout the
service area. This denonstration is acconplished through a



statement from the POTWs attorney which explains how the |ega
authority requirenents of 40 CFR section 403.8(f) are net2 The
attorney's statenent should include copies of all statutes,
ordi nances, contracts, or agreenents which provide the POIWSs
authority.

To denonstrate that adequate |egal authority exists, the
required solicitor's statenent should include a point by point |ist
of the authorities relied upon to enforce the eight activities
described in 40 CFR section 403.8(f)(1). Were a POTW serves a
nunber of municipalities, the statement of |egal authorities nust
i nclude an explanation of the jurisdictional basis which permts
the POTWto exercise the required authority in other nmunicipalities
(typically, by delegation of authority to inplement and/ or enforce
a pretreatnent ordinance adopted in a given contributing
muni ci pality).

As noted above, the Penalty Law in itself does not provide the
POTWwi th all of the necessary |legal authority for the pretreatnent
program Wile it provides enforcenent authority to POTW in sone
situations it does not grant authority to POTW to carry out npst
of the requirenents of 40 CFR 403.8(f)(1).

EPA APPROVAL OF POTW LEGAL AUTHORI TI ES

Whet her the POTWs | egal authority subm ssion is a part of an
original program approval or is seeking nodification of a
previously approved legal authority® the statement of |egal
authority, including all supporting docunentation denonstrating the
requi red authority, nust be reviewed and approved by EPA to be
effective as part of a federally required pretreatnent program
The approval process includes public notice of EPA's intent to
approve the legal authority, and provides for formal approval or
di sapproval after consideration of comments received, followed by
a second public notice announcing the approval or disapproval.

VWhile there is no requirement for the subm ssion of a draft of

2An attorney's statenent may not be needed in instances
where the POTWis nodifying a previously approved |egal authority
(e.g., the POTWis nodifying all existing ordinances within the
previously approved |legal authority framework). However, in al
cases, copies of the enacted ordi nances or other |legal authority
nmodi fication is required. Please call your EPA contact (see
attachnment) if you have questions as to whether an attorney's
statenent is needed.

SModi fications to pretreatnent |egal authorities are
consi dered "substantial nodifications" under 40 CFR 403. 18.



the legal authority, it is recommended that the POTWsubmt a draft
of its legal authorities to EPA for review prior to adoption of
ordi nances or signing of agreenments. This should help to reduce or

elimnate situations where anendnents are needed to previously
adopt ed/ si gned docunents.



